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New European regulations regarding succession
An Overview on the Regulation (EU) No.
650/2012 – The European Regulation of
Successions1
On 4 July 2012, the EU issued the Regulation (EU) 650/2012,
installing European rules on Inheritance law; it´s rule became
applicable for all cases of death within the member states
of the Regulation as of 17 August 2015, whereas Ireland,
Denmark and the United Kingdom did not become member
states. Due to its legal character the Regulation becomes
national law without an additional legal act.
The Scope of Application of the Regulation
The Regulation applies to the succession to the estates of
deceased persons (Art. 1 para. 1) whereas succession is
defined as succession to the estate of a deceased person
which covers all forms of the transfer of assets, rights and
obligations by reason of death whether by way of a voluntary
transfer by a disposition of property upon death or a transfer
through intestate succession” (Art. 3 para. 1 lit. a). Still various
legal issues that are related or connected with inheritance law
are excluded from the scope of application of the Regulations.
Art. 1 para. 2 contains a negative list that excludes inter alia
the following topics:
• the status of natural person as well as family relationship
• questions relating to matrimonial property regime
• property rights, interests and assets created or transferred
otherwise than by succession (for example by way of gift),
joint ownership with rights of survivorship, pension plans,
insurance contracts and similar arrangements
• questions governed by the law of companies and other
bodies
• the creation, administration and dissolution of trusts
The rules on the International Jurisdiction
With respect to the jurisdiction – meaning the determination
of the competent national courts to apply the rules of the
Regulation – the general rule (Art. 4 para. 1) states: “The
courts of the Member State in which the deceased had his
habitual residence at the time of death shall have jurisdiction
to rule on the succession as a whole.”
Within the jurisdiction – and again when it comes to the
determination of the applicable national Inheritance Law
– the Regulation regards the identification of the state of
the habitual residence as the main criteria. Without a legal
definition in the Regulation the habitual residence has to be
determined taken common aspects into account; such as:
length, regularity and reasons of the residence and family and
social binding at the place of residence, where the deceased
must have had an unique strong and deep binding with the
1 The article is an excerpt of a presentation held at the meeting of the NEXIA
Legal Services Group during the Annual NEXIA Conference in London on 28
September 2016.

place/state in question.
Still the Regulation offers subsidiary rules in order to enable
member state courts to take on jurisdiction if needed; for
example under additional prerequisites if the deceased had
no habitual residence in a member state but assets of the
succession are located within a member state (Art. 10) or
if proceedings cannot reasonably be brought or would be
impossible in a third state with which the case is closely
connected. Furthermore choice-of-court agreements
between the parties of a succession can be agreed upon.
The Applicable national inheritance law under the Regulation
The core part of the Regulation contains the rules on how to
determine the applicable national Inheritance Law, whereas
it is admissible under the Regulation that a third state law
becomes applicable. Bilateral Conventions between a member
state and a third state regarding successions remain in force.
Thus a crosscheck in case of a third state involvement remains
necessary.
The general rule states (Art. 21 para. 1): “Unless otherwise
provided for in this Regulation, the law applicable to the
succession as a whole shall be the law of the state in which the
deceased has his habitual residence at the time of death.” This
is for some national Inheritance Law systems – for example
Germany – a total turnaround since in these law systems
the applicable inheritance law was determined only by the
nationality of the deceased.
Still the Regulation opens some exceptions from the
general rule, especially if inheritance law systems foresee
statutory rules that make it necessary to keep these national
inheritance laws at least to some degree applicable. Such
exceptions are offered inter alia:
• A disposition of property upon death other than an
agreement as to succession shall be governed, as regards
its admissibility and substantive validity, by the law which,
under this Regulation, would have been applicable to the
succession of the person who made the disposition if he died
on the day on which the disposition was made (Art. 24). The
intention of the Regulation is to secure a valid disposition
of property apart from the general rule of the habitual
residence.
• Art. 29 contains special rules on the appointment and
powers of an administrator of the estate in certain situations.
These rules apply especially to those states whose
Inheritance Laws do not know an “automatic succession” but
probate procedures in which a representative/administrator
is/becomes mandatory.
• Where the law of the State in which certain immovable
property, certain enterprises or other special categories of
assets are located contains special rules which for economic,
family or social considerations impose restrictions
concerning or affecting the succession in respect of those
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assets, those special rules shall apply to the succession in
so far as, under the law of that State, they are applicable
irrespective of the law applicable to the succession.
In order to prevent conflicts with respect to the applicable
law the Regulation offers a choice of law (Art. 21). A person
may choose as the law to govern his succession as a whole
the law of the State whose nationality he possesses at the
time making the choice or at the time of death. The choice
shall be expressly in a declaration in the form of a disposition
of property upon death or shall be demonstrated by terms of
such deposition, whereas the substantive validity of the act
whereby the choice of law was made shall be governed by the
chosen law.
Altogether it must be remembered that the Regulation does
not install a European Inheritance Law since the national
inheritance laws remain in force and govern the succession if
they are applicable under the Regulation.
Recognition, Enforceability and Enforcement of (court)
Decisions of other member states
In order to enable the authorities of the member states
to act on court decisions of another member state whose
Inheritance Law becomes applicable, the Regulation sates
that a decision given in a Member State shall be recognised in
the other Member States without any special procedure being
required (Art. 39) whereas the foreign decision itself must not
be reviewed as to its substance.
Again exceptions apply: A decision shall not be recognised if (i)
such recognition would violate the ordre public of the Member
State in which recognition is sought, (ii) it was given in violation
of the right for a hearing, (iii) it is irreconcilable with another
decision in a proceeding between the same parties and (iv) it
is irreconcilable with the prior decision given in a proceeding
between the same parties in another Member State
The newly introduced European Certificate of Succession
The Regulation introduces an European Certificate of
Succession which does not replace national certificates but
can be used as an instrument for succession that take place in
multiple member states.
The Certificate shall produce its effects in all Member States,
without any special procedure being required and shall be
presumed to accurately demonstrate elements which have
been established under the law applicable to the succession
or under any other law applicable to specific elements. Inter
alia the persons mentioned in the Certificate as the heir,
legatee, beneficiary, executor of the will or administrator of
the estate shall be presumed to have the status mentioned in
the Certificate and to hold the powers of this status especially
regarding (i) payments received from or payed to such person
and (ii) dispositions of property undertaken by such person.
Contributed by
Gereon Gemeinhardt, DHPG Bornheim, Germany
E gereon.gemeinhardt@dhpg.de
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EU Regulation on the Law of Succession
(German: Erbrechtsverordnung – ErbVO)
– Impact on Third Countries Such As
Switzerland
General
The ErbVO came into effect on 16th August 2012. This
regulation standardised within the EU which state is
responsible in cross-border cases of succession and which
national law of succession applies. However, it did not result
in a standardised European substantive succession law.
Inheritance tax law is not covered by this regulation, either.
According to this regulation, the last habitual residence of the
testator is of key importance for the international jurisdiction
and the applicable succession law. Furthermore, a restricted
choice of law was created in favour of the law of the State
where the testator was a citizen at the time of making the will
or at the time of death. The ErbVO introduced the “European
Certificate of Succession”. This is a standardised paper that
was intended to establish proof of the capacity of heir or
executor of the succession.
This regulation came into effect for cases of succession with
effect from 17th August 2015. It is in force in all member
states, excluding (currently) the United Kingdom, Ireland and
Denmark.
Significance for EU-Swiss cases of succession
From a Swiss point of view, the similarities regarding the
method of determining the connecting factors and the
selection of the criteria for determining the connecting
factors, as well as the liberal, additional right to choice of law of
the testator in the ErbVO are a positive.
The consistency of the provisions regarding conflicts of law
of the EU member states created by the ErbVO makes the
planning significantly easier, as now all member states apply
the same provisions regarding conflicts of law. As a result, in
particular previous precarious renvoi issues, for instance in the
relationship between France, Sweden and Germany, cease to
exist.
As Switzerland is not an EU member, the ErbVO has no
formal validity in Switzerland. The Federal Code on Private
International Law (CPIL – German: Bundesgesetz über das
internationale Privatrecht – IPRG) generally applies to crossborder cases of succession in Switzerland. From the point
of view of the EU, however, the new ErbVO is also applicable
to EU-Swiss cases of succession that occurred on or after
17th August 2015. In individual cases, the Swiss and the
EU regulations may differ significantly. According to the EU
regulation on the law of succession in relation to Switzerland,
the last habitual residence and the location of assets in an
EU member state are considered to be deciding connecting
factors for determining the jurisdiction for the estate. In
contrast, the Swiss CPIL primarily refers to the last residence
of the testator. Due to these differing regulations, there is a
risk that the heirs suddenly have to deal with two proceedings

under the law on succession in two different states. As
pursuant to the ErbVO, the jurisdiction of the authorities
cannot be chosen, in the case of a conflict of jurisdiction
between the ErbVO and the Swiss CPIL, the authority of the
state that should preferably have jurisdiction is to be appealed
to first.
For foreigners who are resident in Switzerland, the application
of Swiss succession law can in individual cases also lead
to discrepancies and undesired results. The same applies
to Swiss citizens who are resident in a foreign country
within Europe. The “unfamiliar foreign succession law”
can hold unpleasant surprises for them, too. Examples
include in particular formal requirements for testamentary
dispositions, the existence or non-existence of rights to a
compulsory portion for surviving spouses and children and the
discretionary share of the estate resulting from this and from
the matrimonial property regime.
Conclusion and implication for the consultation
The ErbVO should result in making the handling of crossborder cases of succession significantly easier for EU member
states. Compared to third countries, however, specific
application difficulties become apparent, for instance as
there is a move away from the principle of consistent overall
handling. The standardised regulations of the ErbVO do not
fundamentally differ from those of the Swiss CPIL. The ErbVO
opens up additional possibilities that go far beyond the CPIL
to testators who are resident in Switzerland and who have
a specific relation to an EU member state (e.g. citizenship,
former residence or asset location).
From the Swiss point of view, when there is a relation to an EU
member state, it is vital that we include the new legal situation
based on the ErbVO.
As mention above, with the ErbVO coming into effect, in
some cases it is not only the jurisdictions and the applicable
law that change. Now there are also new choices that
must be reviewed in detail. The focus of the consultation
is certainly on the question of a choice of law clause, which
would be advisable as a rule, since we can now assume that
this is also recognised in foreign European countries. When
deciding on the applicable succession law, the differences
in the substantive succession laws of the individual states
that may be involved in the estate, in particular with respect
to legal succession, the right to a compulsory portion, legal
capacity to inherit, disinheritance, unworthiness to inherit and
liabilities of the estate, as well as execution of the will must
be taken into account. Furthermore, for married persons and
persons in a civil partnership or union, it must be ensured that
the applicable matrimonial regime and succession law are
concurrent.

Contributed by
Daphne Sarlos, ABT Treuhandgesellschaft AG, Switzerland
E daphne.sarlos@abt.ch
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The States approach on the new European regulations
regarding succession
Estate without a claimant in Romania
According to the provisions of Article 33 from the Regulation
(E.U.) no. 650/2012 of the European Parliament and of
the Council of 4 July 2012 on jurisdiction, applicable law,
recognition and enforcement of decisions and acceptance
and enforcement of authentic instruments in matters of
succession and on the creation of a European Certificate of
Succession, to the extent that, under the law applicable to
the succession pursuant to the Regulation, there is no heir or
legatee for any assets under a disposition of property upon
death and no natural person is an heir by operation of law,
the application of the law so determined shall not preclude
the right of a Member State or of an entity appointed for that
purpose by that Member State to appropriate under its own
law the assets of the estate located on its territory, provided
that the creditors are entitled to seek satisfaction of their
claims out of the assets of the estate as a whole.
Thus, as a rule, the right of a Member state to appropriate
under its own law the assets of the estates located on its
territory is conditioned by the possibility of the creditors to
seek satisfaction of their claims out of the assents of the
estate as a whole, not only out of the assets of the estate
located on the territory of the Member State concerned.
This interpretation is sustained also by the provisions of
point 56 of the preamble of the Regulation according to
which Article 33 was drafted in a method that will ensure that
the creditors of the estate should be able to seek satisfaction
of their claims out of all the assets of the estate, irrespective
of their location.
Because those provisions prevail over the national law of
Romania, considering the Article 149 (2) of the Romanian
Constitution and Article 5 of the Romanian Civil code,
it is needed to verify if they contradict the national laws
applicable, especially Article 553 (3) from the Romanian
Civil code (“The estates without a claimant and the goods
mentioned in paragraph (2), located abroad, belong to
Romania”) and Article 1.139 (2) form the Romanian Civil code
(“The village, town or city will support the debts only in the
limit of the estates appropriated.”)

Further, Article 1.139 (2), cited above, expressly regulates the
matter described in the Regulation – the case in which the
state appropriates estates located on its territory. Because
Romania decided to modify its provisions determining the
estates without a claimant pursuant to the New Civil code,
today the estate will not be appropriated by Romania, but by
the village, town or city authorities on whose territory are
the assets.
Thus, the creditors will not be able to seek relief from all the
estates but from only one entity as long as the estates will be
appropriated by two or more villages, towns or cities.
Thus, in the case in which the creditors will not be able to
seek compensation form the estate as a whole, is Romania
able to appropriate under its own law the assets of the
estate located in its territory?
We consider that, having the limits described and the formal
non-compliance of the national laws with the Regulation,
Romania will not be entitled to appropriate assets located
in its territory and the analysis will have to be made case by
case starting from the interest of the creditors which need to
be protected.

Contributed by
Dr. Beatrice Onika-Jarka, Cunescu, Balaciu & Asociatii, S.C.A.,
Romania
E beatrice.onicajarka@cunescu.ro
Constantin – Tudor Contas, Cunescu, Balaciu & Asociatii,
S.C.A., Romania
E tudor.contas@cunescu.ro

Although Article 553 (3) of the Romanian Civil code seems
to grant the possibility of the creditors to seek satisfaction
according to the Regulation, in reality, the creditor will be
entitled to seek satisfaction only from the estates that
appropriated by Romanian and not from the estates as a
whole. This limitation is not expressly mentioned but is
implicit applicable considering the doctrine according to
which because the state does not have the right to refuse
the succession, the creditors can only seek compensation
from the estate effectively appropriated.
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New EU rules to ease cross-border inheritance
The new European Regulation relating to the applicable law
to inheritance. What does this regulation mean for residents
in Spain?
When you are living in a country that is different from the
one you were born in, many variations in the law can pass
you by. Inheritance law in Spain is one of those that can take
foreigners living in Spain by surprise, which means that it is
even more important that residents are clear about what
will happen to their property in Spain when they pass away.
This is the case of those EU citizens who decide, after their
retirement, to move to Spain in search of a better climate to
establish their permanent residence here, but at the same
time they are still linked to their home country, since they have
all or most of their assets there, as well as their heirs.
Until recently, the existence of different national rules made
inheritances involving more than one EU country complex
and expensive. New EU legislation (REGULATION (EU) No
650/2012 of the European Parliament and of the Council of
4th July 2012) makes cross-border inheritance simpler by
clarifying which EU country Courts will have jurisdiction to deal
with the inheritance and which Law the Courts will apply. The
Regulation ensures that a cross-border inheritance is treated
coherently, under a single law and by one single authority and
it applies of those who decease after 17th August 2015 and
who ‘habitually reside’ in a country different from that one of
their nationality.
The main novelty in the Regulation lies, generally speaking, in
the point of connection with regard to establish the applicable
law to the inheritance, which changes from the national law
of the deceased into the habitual residence law at the time of
death, UNLESS the deceased had chosen the law of the state
whose nationality he possesses in the form of a disposition of
property upon death.
The Regulation has erga omnes effect. In other words, the
law that is applicable pursuant to its provisions shall still
be applicable even when it is not that of a Member State.
However, the initiative in no way alters the substantive
national rules on successions. The Regulation, which has an
eminently civil law focus, is not applicable on the tax scope,
which are subject to, and hence governed by, the domestic
regulations of each Member State.
Concerning Spain, as a result of new Regulation, the provisions
of private international law contained in Article 9 of Spain’s
Civil Code, which established that the law of the State of
the nationality of the deceased at the time of death was
applicable, after 17th August 2015 are no longer applicable.
If foreigners Spanish residents DO NOT CHOOSE EXPRESSLY
THEIR NATIONAL LAW from 17th August 2015 on, Spanish
Inheritance Law will be applied in their decease whether they
make testament or not.

The most important difference is that the Spanish Inheritance
Law has the figure of the “Compulsory” or “Obligatory Heirs”
(Herederos Forzosos). This system is common in countries
like France, Belgium, Switzerland, Germany, among others, in
which the testator has the obligation to leave a percentage
of his/her assets to determinate inheritors (usually surviving
spouses and children). But, this system is totally different
from other nationalities like the UK or the USA. In this way, for
example, the UK Inheritance Law allows the free disposal of
assets, transferring will total freedom the inheritance set at
the entire wish of the person.
As far as testamentary –last will- dispositions are concerned,
a distinction must be made between the regulation
under Spanish common civil law (Civil Code of 1889) and
the regulation under the local or special laws of those
Autonomous Communities with responsibilities in the area
of civil law. Spain has seven different legal systems as far as
Inheritance Law is concerned (Catalonia, Balearic Islands,
Galicia, Basque Country, Navarre and Aragon). These are
directly applicable to foreigners Spanish residents in each
territory with its own legislation other than Spanish. For
Spanish nationals, the criterion of regional citizenship must
be applied. The applicable Inheritance Law shall be the law of
the Autonomous Community where the deceased had his last
habitual residence. We should take into consideration the “civil
residence” and “tax residence”.
For that reason in case of residence in Spain, it should be
recommendable to plan ahead the demise and make a Spanish
will. If you have no will at all then Spanish law will also apply.
Tax implications
In Spain, although the general framework of the Inheritance
Tax depends on the Central Government, each one of the 17
Autonomous Regions is entitled to rule a significant part of the
applicable Law, as a result of this the tax burden derived from
the same value of inheritance is different in each one of the
Autonomous Regions.
Recommendations
Therefore we recommend that since there might be big
differences between the Spanish Law and laws from each
other countries regarding the inheritance, it is important to
identify which one is the applicable law in order to plan the
inheritance and, when it is possible, trying to choose the most
suitable law according to the testator or family’s will.
As a conclusion, we believe that those ones who live in a
country different from that one of his/her nationality should
check which one of the two legislations that may be applied
better suits his/her objectives.
Contributed by
Eva M. Olivencia, LAUDIS CONSULTOR, SLP, Spain
E eo@laudis.es
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News from Nexia’s Legal Service group member Cunescu,
Balaciu & Asociatii, Romania
Dr. Beatrice Onica - Jarka from Cunescu,
Balaciu & Asociații, S.C.A., is the new
Vice-president of the Bucharest – Ilfov Court
of Arbitration
Dr. Beatrice Onica - Jarka, Partner within Cunescu, Balaciu &
Asociații, S.C.A., was named Vice-president of Bucharest –
Ilfov Court of Arbitration (C.A.I.B.-B.I.A.C.), with a mandate of
5 years and with the purpose to reorganize the activity of the
Court.
From 2002, Beatrice acted as arbitrator within international
context and gathered a vast experience regarding domain
name dispute resolution and commercial disputes with
foreign elements. Her new role within CAIB – BIAC represent
the continuation of the tradition within Cunescu, Balaciu
& Asociații, considering the fact that the founder of the
firm, Constantin Cunescu, was one of the first commercial
arbitrators in Romania with renowned international activity.
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