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Welcome to the spring edition of Nexia Legal Services Group Newsletter.
This edition focuses on the future and the impact of the expected changes generated
by the European Union’s instruments and technology. Because General Data
Protection (GDPR) has become everyone’s concern, the first article reviews GDPR
(which captures even overseas organisations) by presenting the key changes in data
protection and the risks for non-compliance which could result in 2% to 4% fine from
the of annual worldwide turnover.
The Nexia Legal Services Group have observed a change in the technical legal
landscape and as such, have produced an article to describe Legal Tech and the
implication for the future.
The final article focuses on the future of investor - state dispute settlement
mechanism, as it is formed today, and influenced by the EU, due to an imaginative
battle between arbitral tribunals and European Commission.

Dr. Beatrice Onika-Jarka, Nexia Legal Services Group Lead.
E beatrice.onicajarka@cunescu.ro
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New EU regulation on general data protection
Key changes and impact for businesses
Introduction
The new EU General Data Protection Regulation (GDPR)
was adopted on 8 April 2016 and as of May 25th 2018 will
be directly applicable throughout the European Union.
As the same preamble of the GDPR states, technology
and globalisation have developed rapidly. Those factors
in combination with the creation of the internal European
market, resulted in a constant flow of personal data between
Member States. The new scenario challenged the existing
legal framework. The Directive 95/46/EC - which was passed
on 1995 and amended on 2003 - and the particular regulations
in force in each member state regarding data protection failed
in providing solutions for the new problems encountered. As
a matter of fact, the so called “right to be forgotten” had to
be developed by some administrative and judicial organisms,
before being included in the new regulation.
The GDPR has been conceived as a tool to provide the current
situation with an appropriate and updated legal framework,
while seeking a higher protection of fundamental rights
and freedoms of natural persons. Hence, the main scopes
of the new regulation can be summarized in simplification,
unification and updating of the legal framework. It is
important to underline, for the potential impact it may have on
businesses, that the new GDPR introduces important changes
regarding the penalties to which infringements may result in.
In Spain, the Act on Data Protection which is in force nowadays
is to be repealed and substituted by a Constitutional Act on
personal data protection which was introduced to the Spanish
Congress and Senate on November 2017. The new act
regulates those points in which the GDPR has left margin to
do so. At the time this newsletter was written the new Act had
not yet been passed, being nonetheless expected to enter
into force on May 28th 2018.
Key Changes
Extension of the territorial scope
One of the major changes introduced by the GDPR is the
extension of the territorial scope. By enlarging it, the GDPR
captures many more overseas organisations, which will be
obliged to appoint a representative in the European Union.
Such obligation shall be fulfilled when those organizations
process data related to the offering of goods or services or
monitor behaviour in so far as such offer or behaviour takes
place within the EU, irrespectively of whether the processing
of the data collected takes places within the EU or not.
Consent and child’s consent
Consistently with the purpose of increasing the protection
of the rights of natural persons, some changes have been
introduced in the GDPR regarding the conditions in which

consent shall be expressed. Whereas in the previous
regulation, consent could be expressed tacitly or by means of
pre-ticked boxes, the new regulation requires free and explicit
consent. Moreover, consent shall also be presented separately
if given in a written document including other matters and
shall be presented in a clearly distinct form.
As previously mentioned, while the GDPR is directly applicable
and does not require transposition to internal laws, some
topics have been left open to regulation by member states
i.e. child’s consent. In that regard, the GDPR determines that
when any information society services are offered to a child,
the consent will be lawful if the child is at least 16 years old.
Nonetheless, member states may establish a lower age for
such purpose, provided that it is not below 13 years. As a
matter of fact, the Spanish legislative body has exercised the
faculty given by the GDPR and has lowered the minimum age
by determining a child should be at least 13 years old in order
to validly consent to the treatment of his or her data when
offered information society services.
Rights of data subjects
As previously introduced, the GDPR aimed to increase the
protection of natural persons and has done so by enhancing
the existing and introducing new ones. Among those, the
GDPR has incorporated the right of any data subject to require
information about their personal data being processed and
correction of data when wrong. Moreover, and after the CJEU
decision in the Google v Spain case, the right to be forgotten
has been expressly included in the new regulation.
Revenue based fines
Very frequently when talking about data protection, the
main concerns are focused on the obtaining of such data, its
treatment and the collection of the consent, nonetheless, the
consequences of infringements are not being underestimated
and an appropriate data protection policy should be
implemented in order to avoid any risks.
The intention of the legislative European body, already
expressed in the preamble of the Regulation, establishes
that the penalties should be designed to have a dissuasive
effect. Consistently with that, one of the key changes of the
GDPR is the increase in the maximum amounts regarding
administrative fines which shall be imposed in case of
infringement.
The GDPR establishes different maximum fines depending on
which provisions have been infringed, and they are split in two
different groups. The first one with those fines which can go
up to the higher of 4% of annual worldwide turnover in case of
an undertaking or up to 20.000.000 EUR, the second one with
fines up to the higher of 2% of annual worldwide turnover in
case of an undertaking or up to 10.000.000 EUR.
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Moreover, and although it was already possible under the
previous regulation, the GDPR aims to facilitate individuals
bringing private claims and recognizes the right to any person
who has suffered a damage as result of an infringement of the
regulation, to seek a compensation from the controller or the
processor for the damage suffered.
Conclusions
The GDPR constitutes a new and further step in relation to the
data protection. Although to a certain extent the obligations
are the same from the previous regulation, some differences
have been introduced. Therefore, companies big, medium or
small sized, shall take any necessary steps to review, adapt
and align their data protection policies to the new Regulation
in order to be able to prove their compliance with the GDPR as
any failure in doing so may result in important administrative
fines difficult to be assumed by many companies.

Contributed by
Marta Nogué Fontseré, Laudis Consultor SLP, Spain
E eo@laudis.com
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Legal Tech
Legal Tech is in the process of changing the legal services
landscape. Since its first introduction Legal Tech and its
application in law firms is constantly evolving. This highly
dynamic process has accelerated in recent years. As a result
of these changes big and small law firms are facing new
challenges and opportunities.
What is Legal Tech?
There is no universal definition of the term “Legal Tech”. In
our opinion Legal Tech could be best described as the use
of software or technology in regards to legal services or
problems. According to Oliver R. Goodenough Legal Tech
can be broken down into three different stages. Legal Tech
1.0 supports the human player in his or her everyday tasks.
This stage includes applications for legal research, document
production, practice management and early e-discovery.
Legal Tech 2.0 is already able to replace the human player to a
certain degree. This stage includes applications for reviewing
documents or creating basic contract documents. The most
recent stage is 3.0, which includes artificial intelligence. On
this stage legal problems will be solved in close collaboration
with Legal Tech (in particular with artificial intelligence). Here
applications are not only able to review documents or data but
rather to solve even complex law related problems.
The direct influence of Legal Tech 1.0 and 2.0
Law firms are already influenced by Legal Tech. Whereas
competitors, clients and employees might have an indirect
influence the influence of Legal Tech 1.0 and 2.0 is way more
direct.
The direct influence of Legal Tech 1.0 stems from its ability
to supplement and automatize services which previously
were solely taken care of by regular employees. This already
has positive effects on the everyday work of law firms and
for potential clients. For example, applications which allow
you to search and compare legal services lead to a higher
transparency. By automatizing and digitalizing administrative
tasks law firms save time and streamline their matter
management. With the use of online-databases research gets
easier and more efficient. Cloud-based applications make it
way easier to share documents.
As mentioned before Legal Tech 2.0 has the ability to replace
the human player to a certain degree. Smaller and less
complicated cases can be taken care of by online-serviceproviders or standardized forms in particular for retail clients
(cf. for example https://www.flightright.co.uk). In business law
still today armies of young associates are going through mass
amount of data and documents to look for little things that
might be of interest to a potential buyer/seller of a company.
This task can already –to a certain degree - be taken care of by
Legal Tech 2.0 (cf. for example https://www.kirasystems.com).

Competitors
The stance of competitors regarding Legal Tech influences
a law firm in a more indirect manner. An early cooperation
between law firms and companies in the business of Legal
Tech may give a competitive edge to those early birds. So each
law firm has to decide whether they think that the possible
benefits will outweigh the costs of early investments.
Clients
The expectations of possible or existing clients have an
indirect influence on law firms. Clients, especially corporations
demand better service for less money. Law firms might be
replaced if they do not meet their clients’ expectations in
efficiency and costs. In addition clients have a greater demand
for transparency on fees and better collaboration with their
in-house staff. Legal Tech can have a great influence on all of
these aspects.
In order to match their clients’ needs law firms will have to
change their offering and their revenue model. They will have
to broaden their portfolio and augment the current billablehour-model with fixed prices for certain services. They will
also have to make changes to their organization and cost
structure.
Employees
Because of the influence of Legal Tech law firms will need a
different set of employees. They will most likely need fewer
general support staff members and young associates. In
return their need for Legal Technicians and project managers
will increase. As a result law firms and law schools will have to
invest in developing the technical and business related skills of
students and lawyers. Furthermore law firms will have to offer
more in-house training aimed at technology and specifically at
the applications they use themselves.
Which approach to Legal Tech?
Based on those influences one can identify four different
strategic approaches to Legal Tech.
First, there are those who openly embrace new developments
and are always looking for new trends. Law firms that choose
this approach do have the advantage of being among the first
providers of Legal Tech based legal services. They can secure
sparse resources and set new standards. On the other hand,
their high investment costs may not pay off if they bet on the
wrong horse. Additionally, clients may not yet be accustomed
to the idea of Legal Tech.
Next, there is the group of law firms that are generally
interested in new developments regarding Legal Tech
and are trying to incorporate those into their already
existing structure. With this strategy the development and
investments costs will be lower. Law firms here can profit from
the experiences and investments that have been made by
others. Even though you may not belong to the front runners,
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you will still be able to secure yourself some of the sparse
resources. Even if you decide to go down this path, clients
might still not be accustomed to the use of Legal Tech.
Then, there are those who observe the development of
Legal Tech and will take action when they see fit. With this
strategy law firms can pick out those Legal Tech applications
that proved to be viable and reduce their risk of fruitless
investments. Their market entry barriers are higher because
of those law firms that adopted the other two strategic
models. With this strategy firms may be at a disadvantage in
terms of pricing since the other firms might already be cashing
in on their early investments. The longer firms wait the harder
it will be to influence the actual development of Legal Tech.
Last, there are those firms which strictly oppose the idea
of Legal Tech. They might have the current advantage, that
clients are not yet accustomed to the use of Legal Tech. They
also save costs for investments. On the other hand, their
market entry barriers are the highest since law firms that
choose a different approach have a huge lead. Being late to the
use of Legal Tech might give you a huge disadvantage when it
comes to pricing since everybody else is already making use of
their earlier investments. At this point firms will have almost
no chance to influence the development of Legal Tech.

Contributed by
Dr. Daniel Kautenburger-Behr, Ebner Stolz, Germany
E daniel.kautenburger-behr@ebnerstolz.de
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The future of foreign investor - state dispute settlement
Following the radical position of the European Commission in
regards of the effects of ICSID awards grounded on intra-EU
BITs, rendering such awards ineffective, the main institutions
involved in ICSID type disputes and the European Union have
initiated a process of reform.
While International Centre for Settlement of Investment
Disputes (ICSID) intends to amend its rules, European Union
is to set up a Multilateral Investment Court, and United
Nations Commission on International Trade Law (UNCITRAL)
intends to reform the investor – state dispute settlement by
proposing the creation of an international investment tribunal.
All three entities take into consideration approximately the
same issues in regards of the investor disputes, as: (i) the
appointment mechanism of the adjudicators (arbitrators
or judges), (ii) predictability of the awards making, (iii)
effectiveness of the procedure and (iv) transparency of the
procedure, in the context of the particulars of arbitration
and court proceedings and, maybe, as a consequence of the
misunderstanding on the applicability of the EU law.

Commission against Intra-EU BITs (if compatible with the EU
law) and in the conduct of arbitral proceedings.
Thus, the future of foreign investor - state dispute settlement
primarily depends on the will of the States which, through
the European Commission stated: “a multilateral investment
court is a logical next step in the approach to set up a more
transparent, coherent and fair system to deal with investor
complaints under investment protection agreements” .

News from Nexia Legal Service Group
member Cunescu, Balaciu & Asociatii,
Romania
Cunescu, Balaciu & Asociații, S.C.A., formed a new and
strong department for GDPR, which comprises of 4
experienced lawyers in data protection in general and
GDPR in particular. The GDPR department comprises

When deciding on the possible solutions, it was considered
that fully qualified judges will offer more guarantees of
independence and impartiality, that judges will render
consistent decision, that court proceedings will be more
cost effective and that transparency is essential. The above
mentioned are arguable.
The effect is the decline of the arbitration proceeding
core value – confidentiality, as long as ICSID proposes the
possibility of holding open hearings and, already existent
in practice, the opportunity of non-disputing parties to file
briefs (as in the case of Engie SA, GDF International SAS and
Engie International Holdings BV v. Hungary (ICSID Case No.
ARB/16/14), Watkins Holdings S.à r.l. and others v. Kingdom
of Spain (ICSID Case No. ARB/15/44) or Ioan Micula, Viorel
Micula and others v. Romania (ICSID Case No. ARB/05/20)).
Simultaneously the disparities between arbitral tribunal and
courts will be probably reduced.
Regarding this last effect, although the Court of Justice of
the European Union traditionally considered that an arbitral
tribunal is not a Court in the sense of Article 267 TFEU, already
in September 2017, the Advocate General of the Court of
Justice of the European Union concluded that “the arbitration
system does not fall outside the scope of the preliminary
ruling mechanism” 1.

from Cristina Radu, Larisa Niteanu, Octavian Stanca si
Lavinia Lungu. The department is led by Dr. Beatrice
Onica Jarka, who is also a professor of international
law, familiarised with ECHR practice on right to private
life.
From the middle of 2017, Cunescu, Balaciu & Asociații
GDPR department is constantly working on preparing
national and international clients and their operations
for compliance with the new regulation.

Contributed by
Dr. Beatrice Onica - Jarka and Constantin – Tudor Contas,
Cunescu, Balaciu & Asociatii, S.C.A., Romania
E beatrice.onicajarka@cunescu.ro
E tudor.contas@cunescu.ro

The mentioned Opinion of the Advocate General, although
rendered in Slovak Republic v. Achmea Case, if endorsed
by the Court, will have a decisive effect in the fight of the
1 Advocate General’s Opinion in Case C-284/16 Slovak Republic v Achmea BV,
Press Release No. 101/17
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Contact us
For further information on any of the matters
discussed in this newsletter, please contact:
Greg Vosper
Committee Support Manager

E greg.vosper@nexia.com
T +44 (0)20 7436 1114
W nexia.com
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