TIGHTER GERMAN ANTI-TREATYSHOPPING RULES
The provisions of section 50d(3) of the German Income Tax Act (EStG) on preventing the
abuse of treaty benefits (anti-treaty-shopping rules) are going to be revised. To achieve this,
the draft Withholding Tax Relief Modernisation Act (AbzStEntlModG) adopted by the German government on 20 January 2021 contains a proposal that responds to the requirements of EU law. However, transposing the corresponding EU legislation would also lead to
a significant tightening of the rules.
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BACKGROUND

THE PLANNED RULE IN DETAIL
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person holding a direct investment is entitled to relief
under the EU Parent-Subsidiary Directive, but a person
holding an indirect investment can only obtain relief
on the basis of a double taxation treaty.

Example:
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tax relief under
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section 50d(3)
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of draft EStG?
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REBUTTAL EVIDENCE: NONE OF THE MAIN REASONS

therefore be denied. In this respect, the next step is to
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ADVANTAGE

on to relief or the possibility of rebuttal (for more on
this, see below).
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In addition – similar to the previous rule – listed foreign

WHAT YOU NEED TO DO

companies will not be subject to the anti-treaty-shopping rule, provided that their shares are substantially

In addition to foreign companies, other corporations,
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associations of persons and estates that have limited
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tax liability in Germany should examine whether they

cable to foreign incorporated investment funds will be

can continue to obtain withholding tax relief following
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the planned revision of the anti-treaty shopping rules.

examine in future whether a foreign investment fund
is covered by the new anti-treaty-shopping rules.

Since it is not currently possible to predict whether

However, section 50d(3) of the draft EStG is only rele-

withholding tax relief can continue to be claimed on
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15%.
To avoid any negative consequences, domestic corpoINITIAL APPLICATION
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the short term whether to make a distribution under

As a general principle, the revised anti-treaty-shopping

the previous law before the new rules come into force.

rules will apply to all open cases.
Additionally, restructurings in the group may be neThe situation is different if the version of section

cessary, eg by equipping a holding company with

50d(3) of the EStG in force at the time the income is

additional functions in order to ensure active invest-
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ment management.
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Finally, it will always be necessary to examine each in-

ve effect if the taxpayer is placed in a worse position

dividual case so as to identify any tax risks and to de-

as a result of the new rule. The revised anti-treaty-

termine tax planning options.

shopping rules come into force when the law is published.

CONTACT
Your designated contact persons are
available to discuss the planned revision,
and to identify any need for action and
potential tax planning options.
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