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With great pleasure, let me welcome you to the 4th Edition of the Nexia Global Real
Estate Newsletter. Political upheaval and various election cycles are dominating the
headlines, affecting sentiment in global real estate markets and creating uncertainty in
the outlook. Global investment and leasing volumes are nonetheless proving resilient
and are expected to remain robust during 2017, with a considerable weight of capital
seeking real estate exposure.

10 United States

In order to be abreast and address the changing economic scenario in the niche area of
Real Estate, Nexia International has constituted the Real Estate Business Group. This
group functions to provide and share insights amongst the BG members and the NEXIA
network, on various aspects associated with global real estate investment. Ever since
its inception in Miami 2012, the group is successfully holding numerous meetings &
workshops to update its members about recent changes in Global Real Estate.
The Group has also hosted a Webinar on RE inbound investments, covering diversified
markets of UK, USA & Germany. Aside from this the group is immensely active in
organizing independent events such as “Real Estate Breakfast” in Rio, the International
Commercial Real Estate Forum in New York and Real estate independent event in
London.
This Newsletter will take you through the impact of anti-money laundering legislation on
real estate tax reporting in France. In addition to this, the publication throws light on the
recent indirect tax developments which are expected to have a vast impact on the real
estate market in India. The publication highlights the factors contributing to the success
of the REITs in Singapore. Furthermore, an understanding of Dutch tax regime and real
estate investments is also incorporated. Finally, the newsletter ponders the indirect tax
regime and the real estate market in UK.
This publication will provide hands on information on aspects related to Global Real
Estate industry.
I look forward to your contributions for upcoming editions of this newsletter.
Have a great read!!
Krupal Kanakia, Partner-Taxation, Chaturvedi & Shah
krupal.k@cas.ind.in
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France
When real estate tax reporting is guided by anti money
laundering legislation: the example of Trusts
FATCA (Foreign Account Tax Compliance Act), CRS (Common Reporting Standard), AEOI (Automatic Exchange of
Information), AML (Anti Money Laundering); all these recent rules are the reflection of the same reality, that of a world
where tax and financial transparency are every day more required by States.
France is one such example of this environment of control and formalism, for investors in French real estate. Indeed,
whether the investor is a natural person or a legal entity, the French tax reporting requirements are many in relation
notably to the type of holding structure (e.g., trust, special purpose investment vehicle).

Ownership structure reporting and designation of
ultimate beneficiaries
As first illustrations, we can briefly mention French
registration duties on real estate and French wealth
tax in case of real estate located in France. Through the
declarative obligations that it entails for taxpayers, it allows
to the French Tax Authorities to know in detail the owners
of real estate in France who are natural persons, whatever
if the property is held directly or through an entity or a
partnership.
Still, a more striking illustration is the tax on the current
value of real estate owned in France by legal entities.
Indeed, under French law, any structure which owns
directly or indirectly real estate located in France, is subject
to a yearly 3% tax levied on the market value of the real
estate. Exemptions can be granted if some conditions
are fulfilled which consist mostly of the yearly disclosure
of all companies above the property-owning company,
up to the ultimate individual owners. This should be done
by completing Form No 2746 with the assistance of a tax
representative under certain circumstances.
Hence, the French Tax Authorities are in a position to know
the exact ownership of French real estate owned indirectly
by foreign structures.
Trusts
The several tax reporting obligations in trust matter
also illustrate this point. As a reminder, since the French
Law 2011-900 of 29th July 2011, a trustee must comply
with several filing requirements when the settlor or the
beneficiaries are French residents, or when an asset placed
in the trust is located in France if neither the settlor nor any
beneficiary is a French resident:
• an “event” Form relating to the any set up, amendment or
extinction of a trust (Form No 2181-TRUST 1);
• a yearly Form of the market value on 1st January of the
year of assets and rights placed in the trust and their
capitalized products (Form No 2181-TRUST 2).
Furthemore a public registry of trusts was established by
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the French Law 2013-1117 of 6th December 2013 in order
to disclose the trusts reported, the name of the trustee,
the settlor, the beneficiaries and the date of incorporation
of the trust. The online publication of this database was
planned for 30th June 2016 but the latter did not last long
because of the censure of the public registry by the French
Constitutional Council in a decision dated of 21st October
2016 (Decision No 2016-591 QPC of 21st October 2016 - Ms.
Helen S.).
In spite of this decision, the French Government introduced
a new system when transposing the 4th Directive (EU
2015/849) of 20th May 2015 on the prevention of the use of
the financial system for the purposes of money laundering
or terrorist financing into French law by an Ordinance of
1st December 2016. The French registry of trusts will be
accessible, without restriction, to the persons designated by
law, namely:
• French National Information Unit (so-called “TRACFIN”:
Treatment of Information and Action Against Illicit
Financial Circuits)
• Judiciary authorities
• Customs and tax authorities
• Control authorities enumerated by Article L. 561-36 of the
French monetary and financial code, notably the French
prudential and control authority (“Autorité de Contrôle
Prudentiel et de Résolution”), the French financial
markets authority (“Autorité des Marchés financiers”) or
anyone subject to the legislation to fight against moneylaundering or terrorist financing listed in Article L. 561-2
of the French monetary and financial code, when acting in
the frame of their due diligence duties.
The harmful sanctions: the example of failure to trust
reporting
In case of non-compliance with the tax reporting
obligations, tax penalties may be significant. By way of
example, failure to declare a trust may result in a tax penalty
amounting to 12.5% of the value of the assets placed in the
trust, with a minimum amount of €20,000. Furthermore, if
the French Tax Authorities discover a fraudulent behavior

(according to the French criminal law), criminal fines can
apply independently from tax penalties, €500,000 fine
and 5 years of imprisonment. The latter may amount to
€2,000,000 fine and 7 years of imprisonment in certain
circumstances.
In this multiple purpose tax reporting context, fight against
tax fraud aiming at improving public finances; fight against
money laundering, real estate investors in France need to be
particularly cautious about their French tax and regulatory
compliance. They should insure they stay up to date of
changes. Indeed, this flow of documentary requirements is
likely to continue in the coming months under the control
of French Courts. In particularly, the French Constitutional
Council (so called “Conseil constitutionnel”) plays a greater
role since the constitutional reform of 23rd July 2008, any
litigant can apply for a priority preliminary ruling (“Question
prioritaire de constitutionnalité”) in order to check the
compliance of a provision with the French Constitution.
Contributed by
Delphine Parigi, DPZ Avocats - France
delphine.parigi@dpz-avocats.com
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India
Recent developments in real estate An indirect tax perspective
India is on the brink of implementing a fundamental reform in its indirect tax structure i.e. a dual structured goods and
service tax levy. Currently, unlike many other western countries, India follows a federal structure in indirect taxes where
the state and central government levy and collect different types of Indirect taxes separately.

Tax/Duty

Governing authority

Nature of levy

Customs duty

Central government

Duty on the import of goods into India (general effective rate is 29.44%)

Excise duty

Central government

Duty on the manufacture of goods in India (general effective rate is 12.50%)

Service tax

Central government

Tax on the provision of specified services (general effective rate is 15%)

Value Added
Tax (VAT)

Central government

Tax on the sale of goods in India (rates specific to the seller’s state and
commodity) – typically, the VAT rate varies from 5% to 15%

Thus, the primary challenge faced by the real estate industry
in India is dealing with its multifaceted indirect tax structure.
Apart from this, the critical indirect tax issues which the real
estate industry have to face are:
• Multiple levies of taxes on a single transaction;
For example, the sale of flats/apartments attracts central
as well as state indirect tax levies (service tax, state-level
VAT and stamp duty) on the value of the property. In
addition, registration charges and transfer charges (levied
by local authorities) are also applicable on the registration
of sales deeds/agreements and the transfer of property
respectively.
• Restriction on availing input tax credit against taxes paid
on procurements/inputs (both goods and services) as
set-off against the output tax liabilities for construction
companies;
• Multiple state VAT laws prescribing different
mechanisms for the valuation of ongoing construction
properties for VAT levy;
• Ambiguity on the taxability of joint development
agreements and Transferable Development Rights (TDR)
Thus, in order to simplify its indirect taxation structure, the
Indian government has recently decided to adopt a new
indirect tax structure i.e. Goods and Services Tax (GST). The
GST regime is likely to be implemented from 1 April 2017.
Given the federal nature of the economy, a ‘Dual GST’
structure is proposed to be implemented in India wherein
both the centre and states will simultaneously levy GST
across the value chain. The centre would levy and collect
Central Goods and Services Tax (CGST), and states would
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levy and collect the State Goods and Services Tax (SGST) on
all transactions within a state. In the case of an inter-state
supply, a combination of CGST and SGST called Integrated
Goods and Services Tax (IGST) is proposed to be levied.
Real estate under the GST regime
In line with the European VAT regime, GST in India will
recognise both goods and services under one tax category
and enable the seamless flow of tax credit between the two.
The Draft GST Law released in the public domain specifically
recognises construction activity (and all its variants) as
a ‘service’ (and not goods). Accordingly, deeming fiction
is created on the basis of which all construction activity
is treated as the supply of service and the provisions, as
applicable to supply of service, would be applicable to
construction activity as well. By creating a deeming fiction,
the ambiguity prevailing under the current provisions with
regard to the classification of contracts and classification of
construction activity being ‘goods’, ‘service’ or ‘both’ should
no longer exist under GST.
Conversely, there are certain critical issues which have not
been addressed by the Model GST Law such as the seamless
availability of credit of tax paid on inputs, capital goods and
input services for set-off against output tax liabilities. This
can be a huge setback for the real estate sector as the same
would be added to the overall cost, thereby increasing the
total value of property sold. Furthermore, given that the final
law has not yet been made public, clarity regarding valuation
guidelines, GST rate etc. is still required.

Given the limitation of information on several factors under
GST, one may not be able to gauge the complete impact of
GST on the real estate at this point in time. However, we
believe that on a list of priority, the GST rate (which has not
been declared yet) and fungibility of credits (which has a
positive impact) will be the most crucial deciding factors for
estimating the impact of GST on real estate.
Contributed by
Pratik Shah, SKP Group
Pratik.shah@skpgroup.com
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Singapore
Singapore REITs
The journey thus far...
Singapore, the island city-state of Southeast Asia spanning a mere 50 km from east to west with a total land area of just 719
square kilometres, represents the second largest REIT market in Asia, after Japan. This is indeed remarkable given the early
perceptions that such a limited stock of land would hamper any ambitions it had in nurturing and growing this sector. The
REIT regime was first introduced in 1999 with Singapore marking its first REIT listing in 2002. And since then, there has been
no turning back. To date, there are 35 listed REITs and property trusts on the Singapore Exchange (SGX), making Singapore
an attractive destination, especially for Asian investors.

Salient features of Singapore REITs

The role of foreign property assets in Singapore REITs

Some of the more salient features of Singapore REITs are as
follows :
• Singapore REITs are classified as Collective Investment
Schemes and regulated by the Monetary Authority of
Singapore.
• REITS are listed on the SGX, which guarantees
transparency as well liquidity for the investors.
• There are no investment restrictions on non-resident
investors.
• There are no restrictions on ownership of foreign assets.
• Although there is no legal or regulatory requirement
for a Singapore REIT to distribute any predetermined
percentage of income as distributions, all Singapore REITs
distribute at least 90% of its taxable income so as to enjoy
the tax transparency treatment.
• Under the tax transparency treatment, the trustee is not
taxed on REITs’ income. Instead, tax (if any) is levied only at
the level of unitholder.
• There are no withholding tax provisions in respect of
distributions made to non-resident individuals. However,
for non-resident non-individuals, the trustee is required
to deduct tax at the prevailing corporate tax rate i.e. 17%.
• Given the lack of a capital gains tax regime in Singapore,
any gain from sale of REIT units is tax exempt unless the
gain is derived from carrying on of a trade or business in
Singapore.

While many REIT markets have remained largely domestic
in their focus, Singapore from the outset has been able to
attract a very diversified pool of assets. Indeed, foreign
property assets constitute more than one-third of the total
asset value of Singapore REITs.

REITs vs. Real property investments
Today, it is not uncommon for most shopping malls,
offices and industrial buildings in Singapore to be owned
and managed by REITs. The structure offers flexibility to
investors wanting exposure to these asset classes but who
may lack the time and resources to invest directly in them.
Investors have the opportunity of enjoying passive rental
income through the distributions paid out while standing
to benefit from any gains in the property values over time
through the REIT unit’s price appreciation.
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Sources company annual reports:DBS
Financial Times.

The outlook in 2016
At a time when real estate markets in many parts of the
world are facing headwinds, Singapore REITS have been true
to form in delivering boringly steady returns. Indeed by some
measures, they have handily outperformed their global and
regional peers. According to a recent report released by
the SGX, the Singapore REIT index’s total return of 12.2%
from January to July 2016 significantly outperformed the
benchmark MSCI World REIT index’s 7.6% in Singapore
Dollar terms over the same period.
Even against the lacklustre backdrop of new listings in
general, the REIT sector has been a rare bright spot for the
SGX. 2016 has proved to be a bumper year for REIT listings
with three major listings from the US, Australia and China.
Manulife US REIT raised $519m while Frasers Logistics and
Industrial Trust raised $672m with its listing of Australian
properties. This was followed by EC World REIT raising

$630m with its listing of logistic properties in China.
As we move into the second half of the year, Singapore is
gearing up to launch its first Exchange Traded Fund (ETF)
for Singapore REITs. The ETF aims to track the index of the
S-REIT 20 Index, which measures the performance of the
top 20 largest REITs listed on the SGX. In addition, the SGX
has recently launched an index to track a basket of 30 REITs
across Asia-Pacific region (excluding Japan) with an ETF
also scheduled to be listed later this year to track this index.
Both of these ETFs would allow investors to diversify their
portfolios enabling them to access some of the largest REITs
in Singapore and the Asia-Pacific region.

A brave new world beckons...

and international investor profile and the ecosystem of
infrastructure and service providers that come with being
a global financial centre. But at the core of its success lies
an effective regulatory and tax framework that underpins
the Singapore REIT regime. While the market conditions
that ultimately dictate investor interest are often fickle
and beyond the control of any one party, the legal, tax and
regulatory framework that underpins the regime is not and
Singapore will need to ensure the framework stays relevant
in a constantly evolving REIT landscape.

Contributed by
Lam Fong Kiew, Nexia TS (Shanghai) Co. Ltd.
lamfongkiew@nexiats.com.sg

The success of the REIT sector in Singapore can no doubt
be attributed to many factors such as the readily available
pools of capital that could be tapped, a mature local
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The Netherlands
Dutch tax regime and real estate investments
The Dutch tax legislation has specific regimes for investment funds. Under conditions investments in real estate can also
benefit from these regimes. These regimes can also be beneficial for foreign companies.

Transparent or non-transparent
Dutch investment funds are in many cases set up as a FGR
(Fonds voor Gemene Rekening). It is possible to set up these
FGR’s as a transparent fund or as a non-transparent fund. A
non-transparent fund will be taxed with corporate tax (rate:
20% / 25% for profits up to € 200K).
The non-transparent FGR is not a legal entity. If a legal entity
is desired a Dutch BV or NV (or a comparable foreign legal
entity) can be used as investment fund.
Both transparent and non-transparent funds can invest
in real estate. The non-transparent fund can lead to a
disadvantage for the investor/individual compared to a
direct investment. To avoid this disadvantage the Dutch
corporate tax offers two special regimes, the FBI and the VBI
regime.
FBI regime
The FBI regime has nothing to do with the US investigation
bureau. FBI is a abbreviation for this type of tax regime. The
main aspects of the FBI are:
• Open for investment in direct and indirect real estate;
• 0% corporate tax;
• Legal entity (NV or BV or comparable foreign entity) or
FGR:
• Obligation to distribute the profit (without reinvestment
reserve) as dividend within 8 months of the year;
• Withholding tax on inbound dividend can be offset against
the tax on outbound dividends;
• Shareholder requirements (e.g. individuals cannot
participate as substantial shareholders);
• Investments in real estate can only be financed with debt
but the equity must be at least 40%;
• It’s possible to, in a limited extent, for own account and
risks, carry out real estate projects;
• Resident for treaty purposes.
VBI regime
Although the Dutch FBI regime had its advantages the
fund managers established their funds in many cases in
different jurisdictions. In order to make the Dutch regime
more interesting a second regime was introduced in 2007.
This regime gives investment funds the opportunity to be
exempted from corporate tax.
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This regime has the following aspects:
• Exempted from corporate tax;
• Exempted from dividend withholding tax;
• Withholding tax on inbound dividends cannot be offset;
• The fund must have an “open-end character”;
• Legal entity (NV, FGR or comparable foreign entity);
• A VBI can be a (tax free) split off from an active company;
• Only investments in “financial instruments” are allowed.
This means that a direct investment is not possible, the
regime is open for investment in indirect real estate;
• No shareholder requirements;
• No treaties protection.
It’s not possible to invest directly in real estate through a VBI.
The VBI can however, through shares, invest in real estate
indirectly.
Although it was not intended to create a new regime for
substantial shareholders, the new regime appeared to be
very attractive for them. In case a second shareholder with
a stake of at least 10% holds shares in the Dutch VBI it is
possible to receive the special regime.
Both regimes compared
From a real estate point of view the main difference is that
only the FBI regime allows direct investment in real estate.

•
•
•
•

The FBI must pay its annual profits to shareholders, this is
not required for the VBI;
The VBI is not entitled to the settlement of Dutch or
foreign withholding tax, the FBI can offset withholding
taxes;
If an VBI pays dividends to its participants, the dividend is
not subject to withholding tax;
The VBI does not have shareholder requirements.

Conclusion
The Dutch tax legislation offers a well-balanced system for
investment funds. Double taxation can be avoided and the
legislation is stable. If you need more detailed info regarding
investments in the Netherlands please contact me
(hans.eppink@kroesewevers.nl).
Contributed by
Hans Eppink, KroeseWevers
hans.eppink@kroesewevers.nl
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United Kingdom
The UK property market is affected by many issues both in the area of taxation and economic drivers. London particularly
is seen as a safe haven for investment in the high end residential market, and also from an investment opportunity in the
commercial sector, and although this is still very much the case, in recent years there have been a number of issues which
together have had an impact, and are likely to continue to play an important part in the buoyancy of the market.

The UK is generally preferred for non tax reasons because
it is seen as a relatively safe environment, where English is
spoken, and the legislation and laws are certain. In many
ways this explains the high levels of overseas investment
in London that we have seen over the last decade. These
remain important factors for the uber rich. However prices
in the lower ranges (the £3 to £4 million) have more recently
started to come down a little as the impact of a number of
tax changes related to property taxes have started to have
an impact.

Further, the full impact of the recent vote in the UK to
leave the EU has yet to be felt. Although the property
market has felt some impact, the full extent of what Brexit
means is yet to be known. There are some concerns that
if there is a move to relocate City of London businesses,
especially the financial sector, to mainland Europe, the
effect on commercial development and occupation could
be considerable. Deutsche Bank recently advised clients
to avoid UK property while the consequences of Brexit are
unknown, citing the possibility of “substantial office moves
away from London.” However, the first official Government
figures since the vote indicate that the annual rate of growth
fell from 9.7% in June to a still very “robust” level of 8.3%
in July. Despite the slowdown, the 8.3% growth rate is the
third-highest so far this year.
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The structure of UK property law is very specific to the UK,
and the approach differs from that which applies elsewhere
in the EU, and this is certainly the case where indirect taxes,
or VAT, is concerned. VAT and property is recognised as
being one of the most complex areas of indirect taxation
with very different rule for commercial developers and
investors from those applying to the residential sector. The
key for investors/developers is to identify the VAT to be
incurred, and then to structure arrangements to ensure, as
far as possible, that the irrecoverable VAT is mitigated down
to “nil” if possible. Historically,
this has meant certain business
sectors which make supplies
that are exempt from VAT
e.g. the financial services
and educational sector, and
therefore are unable to recover
VAT on costs incurred in
developing properties, may
have entered into complex
artificial arrangements to
minimise the impact of VAT. As
a result of a focused attack by
the tax authorities over many
years on what they consider
to be unacceptable VAT
planning which use artificial
structures with a sole purpose
of avoiding VAT, rather than
any economic purpose, the
level of VAT planning has
subsided, with most developer/
investor business now adopting straight forward strategies.
However, VAT still remains one of the taxes property
experts struggle with.
For most commercial developments, provided the ultimate
intention is to sell or use the development to generate
taxable income, it should be possible to “wash” the VAT
through so that the only consideration is one of cash flow.
However for residential developments the VAT approach
depends very much on whether the development is new
build, a conversion, or simply a refurbishment. Depending
on the precise circumstances, in the first two cases it may
be possible to make full VAT recovery on the costs incurred,
although for the developer/investor, there are still a number
of issues to take account of in order to achieve this position,
In the case of a refurbishment, the VAT on the costs incurred
is likely to remain a cost of the project. The key for any

business in this sector is to recognise the VAT issues from the
very start of the project so that they can be factored in – will there
be a VAT cost, or simply a cash flow consideration ?
EU case law can also have an impact on how property is treated. A
recent case considered whether a property investment portfolio
was capable of being treated as a Special Investment Fund,
which in turn attracts a specific treatment for VAT purposes.
The implications in this case were whether the investment
management fees charged to the fund attracted VAT or
not, the implication being that fees subject to VAT would be
irrecoverable by the fund and therefore represent a “bottom
line” cost. The court ruled that while in certain circumstance
property investment funds may be treated as SIF’s, the day
to day management of the fund and assets were considered
to be subject to VAT. However, this is an example of how case
law and indirect taxes can impact on a wide range of property
development and investment decisions, and why great care needs
to be taken when considering any property project to ensure that
any VAT chargeable is capable of mitigation if it is not to represent
an unexpected shock to the parties.
Contributed by
John Voyez, Smith & Williamson
john.voyez@smithandwilliamson.com

Contact us
For further information on any of the matters
discussed in this newsletter, please contact:
Greg Vosper
E greg.vospoer@nexia.com
T +44 (0)20 76319712
W nexia.com
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